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A Brief Review of North Carolina’s Law on Dying1
Anne Dellinger, JD, and Aimee Wall, JD, MPH1

T

en years after Oregon voters first approved the “Death
with Dignity Act,”2 contentious debate continues
throughout the country regarding the legal and ethical issues
surrounding end-of-life care, particularly on the issue of assisted
suicide.3 Just last year, the North Carolina General Assembly
considered legislation proposing to criminalize assisted suicide.4
The bill did not pass, but the issue is likely to arise in future
legislative sessions. In considering how North Carolina should
approach end-of-life issues, it is useful to review our state’s
current law and policy regarding life-sustaining treatment,
euthanasia, suicide, assisted suicide, and pain relief. The summaries below are not intended to be comprehensive, but rather
provide a basic overview of the legal environment surrounding
each of these important issues.5

Life-Sustaining Treatment
Refusal, withholding, and withdrawal of life-sustaining
treatment all are legal choices under federal and state law. A
patient has long had the ability to express his or her wishes
regarding life-sustaining treatment orally or in the form of a
written document often referred to as an “advance directive” or
“living will.” Refusal of life-sustaining treatment and advance
directives are governed primarily by state law, but the federal
government has weighed in on a few important points. While
not directly stating it, the United States Supreme Court seems
to acknowledge that competent people have a constitutional
right to refuse medical treatment.6 Also, Congress recognized
the concept of advance directives in 1991 when it enacted the
Patient Self-Determination Act.7 The law requires health facilities,
as a condition of Medicare or Medicaid participation, to ask
every patient about advance directives and to explain the
options available under state law for creating them. The law
does not require providers to comply with advance directives,
but they must at least initiate conversations with patients about
their wishes.
North Carolina’s history of recognizing patient autonomy in
end-of-life decisions goes back even further. The state enacted

the Right to Natural Death Act8 in 1978, not so much to create
new rights related to advance directives as to recognize existing
ones.9 The law includes a form by which a person may express
his or her preferences regarding extraordinary medical interventions, including artificial nutrition and hydration.10 State law
also permits residents to name an agent to make those decisions
on their behalf in certain circumstances.11 In 2001, the state
enacted two laws related to patient autonomy. The first is a law
that shields providers from liability if they withhold cardiopulmonary resuscitation from a person having a “portable do-notresuscitate order” on a form developed or approved by the
state.12 The second is a law establishing a voluntary state registry
for advance healthcare directives.13
Whether North Carolina doctors and hospitals or other
facilities must carry out a patient’s stated wishes is not settled.
Some states require this by statute, subjecting noncompliant
providers to criminal or civil penalties and/or professional
disciplinary actions.14 A North Carolina attorney general’s
opinion advises that a physician or a facility need not follow a
patient’s wishes or transfer the patient to caretakers who will.
But the opinion also says that providers may be civilly liable for
assault and battery if they force treatment on a patient.15 The
North Carolina Medical Board, on the other hand, states that
“physicians are ethically obligated to follow the wishes of the
terminally ill or incurable patient as expressed by and properly
documented in a declaration of desire for a natural death” or
transfer the patient to another physician’s care.16 Based on this
statement, a physician could be subject to disciplinary action if
he or she refuses to follow the patient’s wishes and fails to transfer the patient.

Euthanasia
“Euthanasia” may be defined as “the intentional putting to
death of a person with an incurable or painful disease intended
as an act of mercy.”17 This act very likely is murder under
North Carolina law. North Carolina’s highest court has dealt
very harshly with “mercy killing.” For shooting his father in a
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hospital bed, a man was convicted of first-degree murder and
received a mandatory life sentence, which was upheld on
appeal. At trial the judge told the jury that they could infer
malice18 (though they did not have to do so) from the defendant’s
use of a deadly weapon, and further instructed that the defendant’s knowing that his father was at the brink of death was not
a defense (though they could consider that knowledge). Both
instructions were challenged on appeal. The Supreme Court
upheld them, but not unanimously. The chief justice urged a
lesser sentence than that for first-degree murder because the
son’s intentions were good.11
Personally administering lethal medication to a patient
could be first-degree murder, either as “murder by poison” or
simply as deliberate and premeditated killing. Like the man
who shot his father, a doctor or a nurse would likely not escape
punishment because she or he meant to help the patient—not
even if the patient had asked for death.

Suicide
“Suicide” is “the act or an instance of taking one’s own life
voluntarily and intentionally.”19 It is surprising how recently
suicide and suicide attempts were crimes in this state. In fact,
North Carolina was the last of the states to prosecute an
attempt at suicide. In 1961 the state Supreme Court found the
act criminal,20 as it had been for centuries under the common
law of England and was later in the American colonies and
states. Because suicide was a crime, helping someone carry it out
was as well.21 In 1973 the North Carolina General Assembly
abolished the crime of committing suicide and thereby, implicitly, the crime of attempting suicide. The status of providers’ acts
assisting patients to commit suicide is more complicated.

Assisted Suicide
A leading treatise on death and dying discusses at length
what “assisted suicide” means and how it differs from euthanasia
and homicide (if it does).22 Much of the public and a significant
minority of physicians do not distinguish meaningfully between
assisted suicide and euthanasia.23 Most people, however, continue to draw a moral distinction between responding affirmatively
to “Help me kill myself” and responding affirmatively to “Kill
me.”24 How to treat the two acts, and what constitutes each, are
problems for all interested parties [patients, health providers,
courts, district attorneys, health licensing boards, legislatures,
the United States attorney general, and the Drug Enforcement
Agency (DEA)]. For present purposes, though, a loose definition
of “assisted suicide” may be helpful: it can be thought of as the
act of providing a competent person with the means to take his
or her own life.
In general, assisting someone in committing suicide is legal.
That is, an ordinary person who hands a knife to a desperate
stranger or holds a ladder for that person to reach a window
ledge should have no legal problem. The situation can be more
complicated if there is a special, legally recognized relationship
between the helper and the person wanting to die. In certain
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“Pain management is
probably the most
important of the
end-of-life issues because
of the effect of pain on
dying people and the
fear it engenders in
nearly everyone who
contemplates dying in the
United States today.”
relationships—such as parent and minor child or doctor and
patient—one party is legally obligated to protect the other to
some extent.25 Based on the current state of the law, we simply
do not know whether or when a healthcare provider in North
Carolina will be seen as failing to protect a patient if she or he
helps the patient die. In other words, we do not know whether
a provider’s decision to help a patient die will subject the
provider to civil or criminal liability.
The means of assistance most often discussed is providing
medication for a patient to administer to herself or himself.26 As
discussed above, Oregon law now authorizes a physician to prescribe a lethal dose of medication for a person suffering from a
terminal disease if the person requests the prescription and certain other requirements are met.27 This law came under attack
recently when United States Attorney General John Ashcroft
issued a directive explaining that assisting a person to commit
suicide does not qualify as a “legitimate medical purpose” under
the Controlled Substances Act (CSA) and therefore a physician
who prescribes, dispenses, or administers a controlled substance
for such a purpose would be in violation of federal law.28 The
attorney general directed the DEA to enforce the CSA in
Oregon despite the existence of the state law authorizing such
prescriptions. In May of this year, however, a federal court of
appeals invalidated the attorney general’s directive on the
grounds that Congress did not provide him with the authority
to make such an expansive interpretation of the CSA.29
While it appears (for the time being) that terminally ill
Oregon residents may be allowed to request physician assistance
for suicide, many other states have expressly prohibited
providers from providing such assistance.30 The United States
Supreme Court has upheld such prohibitions in two states,
finding in both cases that the state laws did not infringe upon
constitutional rights.31 It is not clear, however, how North
Carolina courts would interpret and apply this state’s law in
such a situation. No law expressly prohibits assisted suicide, as
was proposed this past legislative session. In laws governing
living wills, however, the North Carolina General Assembly

declared that the state does not “authorize any affirmative or
deliberate act or omission to end life other than to permit the
natural process of dying.”32 The state courts have not been
called upon to review this statement, but it may be possible to
infer from the language that suicide assistance by a healthcare
provider is illegal in this state.
It is also possible that a physician or pharmacist providing
medication to assist a suicide could be found in violation of the
state’s controlled substances law. Like the federal CSA, the state
law provides that a prescription must be for a “legitimate medical
purpose.”33 While the recent federal court of appeals decision
invalidated Attorney General Ashcroft’s interpretation of that
language, it did not place any limits on the states’ ability to
interpret and apply the same or similar language in their own
laws. The North Carolina Department of Justice has not
released a formal opinion on this issue.
Based on the policies, position statements, and resolutions
adopted by many national and state professional organizations,
it appears that many members of the medical profession in this
country object to the principle of assisting a person in committing suicide.34 While these policies do not have the force of
law, they are likely to be persuasive to healthcare professionals
in states, such as North Carolina, where clear legal guidance is
lacking. In some instances, such policies could form the basis
for disciplinary action by licensing boards.

Pain Management
Pain management is probably the most important of the
end-of-life issues because of the effect of pain on dying people
and the fear it engenders in nearly everyone who contemplates
dying in the United States today. Despite efforts from several
directions to clarify the legality of giving pain-relieving medication that may shorten life or even kill, the matter is not yet
clear enough.35 Health professionals know that a number of
drugs may depress breathing, especially opioids (derivatives of
opium or similar, synthetic narcotics), which are among the
most effective painkillers. They also know that relieving pain is
among the highest goals of their professions, that United States
medicine has been widely criticized by its practitioners and others
for failing in that regard,36 and that a major malpractice suit for
failure to relieve pain succeeded in North Carolina. In that case
a Hertford County jury returned a verdict of $15 million
against Hillhaven Corporation for a nursing home’s refusal to
administer pain medication ordered by a physician for a man
dying of cancer.37
There is clear support for pain management at the federal
level. Federal law encourages the use of controlled substances to
relieve pain, even if doing so jeopardizes the patient’s life. The
law requires doctors who prescribe medication for purposes of
treating a drug addict to register with the DEA,38 but regulations
state that the act is not meant to limit a physician who prescribes
opioids for intractable pain when no relief or cure is possible or
has been found after reasonable effort.39 In his 2001 directive,
Attorney General Ashcroft reiterated the distinction between
assisted suicide and “providing sufficient dosages of pain medication

necessary to eliminate or alleviate pain.”40 National professional organizations, such as the American Medical Association and
the American Nurses Association, also support and encourage
active management of pain in dying patients.41
At the state level, the scope and type of legal guidance related
to pain management varies. Many states expressly approve the
use of pain-relieving medication, even though it may shorten
life.42 Some states do this by amending their controlled substances laws while others enact freestanding statutes. North
Carolina has done neither. In the absence of state law on the
issue, providers may rely on guidance from their licensing
boards. In the fall of 1999, North Carolina’s Boards of Nursing,
Pharmacy, and Medicine issued a joint statement on pain management in end-of-life care. The statement identified issues of
concern to members of the three professions. Of particular
interest is the section of the statement directed toward physicians. It expressly provides that:
“Opioid use... is appropriate if the responsible physician is familiar with and abides by acceptable medical
guidelines regarding such use, is knowledgeable about
effective and compassionate pain relief, and maintains an
appropriate medical record that details a pain management
plan. Because the Board is aware of the inherent risks
associated with effective pain relief in such situations, it
will not interpret their occurrence as subject to discipline
by the Board.”43
The Medical Board also adopted two other statements
discussing opioid use for the management of pain; one applies
to pain during end-of-life care44 and the other applies to chronic
non-malignant pain.45 The Board took care to assure physicians
that they will not be disciplined for pain management, saying
“no physician need fear reprisals from the Board for appropriately
prescribing...even large amounts of controlled substances
indefinitely for chronic non-malignant pain.”
Even in the absence of state statutes or regulations on the
issue, these strongly worded position statements from professional
licensing boards should go a long way toward encouraging
healthcare providers in North Carolina to provide adequate pain
relief in end-of-life care. Without further action by the North
Carolina General Assembly, though, providers (and their attorneys) will likely continue to be concerned about potential liability
under the state controlled substances law and basic tort law.

Conclusion
North Carolina is clear on a few issues related to end-of-life
care: an individual has the right to refuse life-sustaining treatment;
euthanasia (or “mercy killing”) would likely be considered
murder; and suicide is not a crime. The law related to two of
the most controversial issues—assisted suicide and pain management—is less clear. Healthcare providers, patients, advocates,
and policymakers interested in continuing to develop the state’s
legal landscape related to end-of-life care have a tremendous
opportunity to provide guidance and clarity in these essential
components of patient care. NCMJ
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North Carolina Voluntary State Registry of Advance
Healthcare Directives
In 2001, the North Carolina General Assembly passed legislation authorizing the NC Secretary of State to create a voluntary
on-line registry of advance healthcare directives for the benefit of the citizens of the state and their healthcare providers under
circumstances where immediate access to such directives would be needed. Citizens wishing to register their notarized directives
may place three types of healthcare directives and an organ donor card on the Internet web site maintained by the Office of the
Secretary of State at the following Internet location:

http://www.secretary.state.nc.us/ahcdr/
Those wishing to take advantage of this service by filing their information by mail may get information to facilitate their
registration by calling 1-919-807-2000. Forms are provided for:
■
■
■
■

Health Care Power of Attorney
Declaration of Desire for Natural Death (Living Will)
Advance Instruction for Mental Health Treatment
Organ Donor Card
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